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Mr. William F. Caton
Acting Secretary
Federal Communications Commission
Room 222
1919 M Street, N.W.
Washington, D.C. 20554

Re: Ex Parte Presentation in MM Docket 92-260

Dear Mr. Secretary:

Pursuant to 47 C.F.R. § 1.1206, the National Realty Committee
("NRC"), the National Multi Housing Council ("NHMC"), the National
Apartment Association ("NAA"), the Institute of Real Estate
Management ("IREM") and the International Council of Shopping
Centers (" ICSC"), (j ointly, the "Real Estate Associations") through
undersigned counsel, submit this original and one copy of a letter
disclosing a written and oral ex parte presentation in the above­
captioned proceeding.

On January 23, 1997, the following individuals met with Jackie
Chorney of Chairman Hundt's Office, on behalf of the Real Estate
Associations: Roger Platt of NRC; Jim Arbury of NMHC and NAA;
Regina Schofield of ICSC; Russell Riggs of IREM; and William Malone
and Matthew C. Ames of Miller & Van Eaton, P.L.L.C.

The meeting dealt with the access to real property, the
location of the demarcation point, and related issues.

Copies of the attached written presentation and a compilation
of comments filed in the above-captioned and related proceedings
were given to the Commission staff who attended the meeting.

No. of CoDies rec'd iruJ
listABCDE ~
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Please contact the undersigned with any questions.

Very truly yours,

By

Enclosure

MILLER & VAN EATON, P.L.L.C.
1

I~~···
~~!Jle1tl-- -l;;-.---AItiteS-~__

cc: Jackie Chorney, Esq.

MVE\49578.11107379-00001



January 23, 1997

THE REAL ESTATE INDUSTRY OPPOSES
MANDATORY ACCESS TO PROPERTY

The owners and managers of multi-tenant residential and commercial properties 1 have
demonstrated in their comments that mandating access to private property in the various ways
proposed by CS Docket 95-184 (Inside wiring) and other proceedings is unnecessary and would
prove counterproductive.

o The Commission should avoid confusing the issue of the demarcation point with the
issue of access to property.

o Resolving the location of the demarcation point does not require mandating access
to property.

o The location of the demarcation point does not determine property rights.

o The Commission's authority to establish the demarcation point does not include the
authority to alter property rights.

o The coalition has stated that it does not object to the Commission setting the
demarcation point where it pleases, so long as it does not interfere with the right of
owners and managers to control their property.

o In their comments in IB Docket 95-59 (Satellite antennas) and CS Docket 96-83
(Receiving antennas) several telecommunications providers have acknowledged that
granting third-party service providers access to premises constitutes a taking under
the holding of Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419
(1982).

o The Commission has recognized the seriousness of the issues that would be raised
in granting access to premises without the consent of the building owner or
manager, in its Further Notice of Proposed Rulemaking in IB Docket 95-59 and CS
Docket 96-83. See attached excerpt.

For all these reasons, the Commission should confine its decision to questions related to the
demarcation point, and avoid addressing access-to-property issues in the inside wiring docket.

Attachment

MVEI49344.1I107379·00002

Represented in this and related dockets by the Building Owners and Managers Association
International, the National Realty Committee, the National Multi Housing Council, the Institute of
Real Estate Management, the International Council of Shopping Centers, the National Apartment
Association, and the National Association of Real Estate Investment Trusts.



3 COMMUNICATIONS REGULATION

mmg, not the antennas themselves. 'This party elso
cites United StilUs v. Lopez'66 \n arguing that. zoning
and land use regulation are police powers reserved
for the states under the Tenth Amendment of the
Constitution.167 Another commenter auerts that the
Commission should give the traditional deference to
state and federal courts with regard to health and
safety matters.1"
~. At the outset. we state our diap!8lSU!l\t with
those commentera who maiN:ain that beauue Sec:Don
303(v), as amended by Section 20S of the Telecommu­
nications ~ states that tlw CDmmiuion shall
"[blave exclusive jurisdiction to regulate the provision
of direct-to-home satellite servica!'"' we ant re­
quired to exercise excl1Uiw juriac:ltc:tton owr .y re­
Itridions that may be applialble to CBS recliYing
devices. This provision, lib all the other provisions
appearing in that sec:tion, is gowmed. by the prefatory
language in Section 303 which. as noted earlier, states,
"Except as otherwise provided in this Ad. the Com­
mission from time to time, lIS """'ie~ inter­
est, or necasdy nquins, shall. •.•" (emphali. added).

58. While we hope that af£ectecl p8feous, eatWes, or
governmental authoriti8 would .-Ie pic:lum and
IUitable redrea throup tM proC.I II we haw.-..b­
1IIbed, we .. na NUOI\ to foredo8e the ebdity of
perUes to resolve i__ locally. W. IICCDI'dingly de­
c:IUw to preclude aifected parties from taking their
c:a-. to a court of competent jurisdiction. We expect
that in such instaIU:IIs the court wou1cl look to this
asencr's expertise and, as appropriate, reler to us for
~lution questions that involve thole matters that
relate to our primary jurisclic:tian over the subject
matter. We have no buia to beliew, ami Congress
hu not suggested, that diaputea and controversies
arising over such restrictions should or must be re­
solved by this agency alone or caftnOt be adequately
huldled by recourse to courts of competent jurisdic­
tion.

lV. FURniE1tNanaOF
PROPOSED RtJI.EMAlCINC

59. A. indicated above, we haw generally amcluded
that the same regulations applialble to gowrnmenta1
r8tricti0ns should b. applied to homeowners' ....
dation rules and private cxmmants, where the pr0p­
erty is within the exclusive 1118 or c:ontrol of the an­
t_ user and the U88r hal a d1Nct or indirect
ownership interest in tM propaty. W. are unable to

166. 1155a1m (1995).

167'. MlTDBSOppadianat4-5.

168. Mayon OBS PetWraat 14

169. 41USC 5303(v).

1330

conclude on this reccrd. however, that the same
analysis applies with regard to the placement of an­
tennas on common area or rental·properties, pr0p­
erty not within the exclusive control of a person with
an ownership interest, where a community auoc:ia­
lian or laMlord illep11y reepoNible for mainteftaN:8
aNi repair and can be liable for failure to perform its
duties properly. Such situations raiIe dlffenmt con­
Iiderations.

60. The diffenmces are reflected in tM comments
rmtived, Ac:ic:Iarding to one c:ommenter, an individual
resident (or viewer) hu 1\0 1ep1 right to alter com­
monly ownecl pIOpetty \UIilat8ra1ly, aDd thuI na right
to use the WUUiIOl\ .... to inItaIl an ald8ma without
permiIaion. It arcu- that SediDS\ '1J11 daelllDt apply
to amullcmly-ownecl propeaty, and that applying it to
I1ICb property would be UDamltitUliona1.17ll Com­
menters also raise isIues about the validity of war­
ranties for certain common anas such as roofs that
might b. affected or rtmdered void if 8l\teMU ere
inltaUecl.\71 n- commenten IUgest that, in areu
where II'IDIIt of the availeble space is cammon pr0p­
erty, theN .boulcl be c:oordUudecl tmtelJeHon aum­
apd by the CXDII1IDIDity .pne;etton that would auwe
..... to ..me. by all """"171 BraedceRen
MIpport a~ that CXDII1IDIDity eemc;etions
~ the responsibl1ity of IJUlll8stnl common pr0p­
erty should be able to enforce their restridiOnI u long
• they make access aftilable to all services desired by
rwidents.173

61. NAA aNi others expsess conamt about situations
in which the prospective antenna U88r is a tenant and
the property on which she or he wants to install an

170. C 1I'tI'Iludty DBS <:aaunmta at 12: CamlmuUty
DBS Reply at 3. S. aIIo nlatad alIIIIIlIIlta in CcaIImmity
1'VBS-MMDS c:aaua..ta at 11, 13-14; C 1& R Realty TVJB.
MUDS eoa.m..... SlftIIIIaft 'J'VIIS..MMI:& Qmwnmta at 3;
Parlcfautax~I:& CoaaIl8dII at I. Woodbam Vl11age
1'VBS-MMDSCOIIIftW'..;Sautbbrtclge OBS CoamlaUL

171. C)namnUy DBS U 'liD .. at 1" Appead.ix A
~ fram P.....RooftDI,~ RooftDs, asulSc:lwUu
Roaftnss,.a.);,.aIIo ElIaba~MMDSC ,m ...... at 2;
Oubtianlan DBSCa'n....

172. C', " tty OIlS C at 2L e-aaamty
alfen NWNl ....... « appuwdlaa that woalcl
MlllDIrlpiish t1dI~ S. aIIo p.ddaMex 'l'VJIS.MMm
e-w.... at 2; MASS DBS C " at 2 (.......tknI
Ibauld be aIknNd to ICIUdt bJda I ..me:. pnwtd8a 10

tIlat tile ...... caD ..... a pnwtcIer); Oda OBS Coamwtts
(et.wlopen ud ... IS HDily .....ttoaalboald be free to
batpin with cable. MIiIIUte IlIIIl MMDS pmvtdeD to Hn'e

~1iiIiity).

173. NAB 1% ,.". ,......um 'UM 14.1996. 5• .,
DIRECTV OBS Qamentaat 10.

Copyright C) 1996. Pib Ie Fidter, I1u:.



PREEMPnON OF LOCAL ZONING REGULATION OF SATEtUI'E EARnI STATIONS

antenna is owned by a landlord.t74 'These com­
menters urge the Commission to clarify that the rule
does not affect landlord-tenant agreements for occu­
p8nCy of private1y-owned residential property, and
does not apply at aU to commerdal property.''' Cit­
ing the Supreme Court's ruling in Lorttm v. Telqromp­
fa' MIIIfluItta CATV Corp.,'" they UI8l't that to force
property ownen to aUow installation of antennas
owned by a MI'Yic8 provider, a teIuInt, or a resident
would result inan unconstitutional taking in Violation
of the FUth Amendment.t,.,.· They UIert that in
LDmto, the Court found that a New York law that
required a landlord to allow install.tion of cable wir­
ing on or IICI'O. he building was an unconstitutional
taking in p8rt becau. it amatitutecl a perm8NlI\t oc­
CIlpe.tion.l1I NAA arsu- that a rule requiring an­
tenna install.Hon on landlord-owneci propeaty is
tilnilBr, and would obligate the Commisaion to pr0­

Vide compensation based on a fair market value of the
property occupied. Acx:ording to NAA, Congress has
not authorized such compensation.l19 Commencers
a1Io UI8It that 8ftIl if the Commiuion hu jurisdic­
tion in this matter, thaa are sound reMDna not to
regu1ate antenna ~wut on private ptapert}'.
They state that MIthetic CDnCIII"nS ant important: and
affect a building'. narbtability, and that our rule
CDu1c:l irdafen with effectiw propeaty manage­
ment.110

114. NAA~MMr6 Comments; NAA OBS Cam­
1IWIts: IcrA 1'VlIS-MMCS Coaunetts at 4-6; FRM OBS Cam­
1IWIts. In aclditiaa. t1wIe alii appr0ximat8y 4421etteN in 1M
r.:ord.~.."Caoniinated... fftlln prapeny IIWUlsen
adailnilar paapa..,....inS &he....cancems.

175. Natiau1 Truac 1'VBS-MMJ:6 Comments at 5;
NAA OBS ComznIDts at 1; Brigantine OBS Comments at 1;
Coordinated OBS c:aa.m.m. at 1; CILC OBS Comments at 2;
Halay OBS c:om-nta at 2; FRM OBS Comments at 1; Hendzy
DBS CoaatIents at 1; Haaax:k OBS Comments at 1; Compul
DBS CoaatIents at 1.

116. 4S1US419(19B2}.

111. Nattanal Truat T'VlLS-MMa; Comments at 2. •
cilinf L.omto: NAA OBS CoaaMnts. citmr LDrftto. S,.~
.... 1IIf'I'IL

178. 451 US at 421, 440.

179. NAA usa- that if a IaI:Iecriber c:IIaaM. to lift
whme cable..me." .ft....... bat ....... alii nat penn1&­
ted. he b IlGt~m- putnS IOIIIe fann of vtct.o pro.
pulll1Dig, ud that: the leplattoa. daIa nat IllMI\ that every
tadmaIogy DIIIIt be aYllilable to nery tndiYidual under eW!ry'
c:iIaunItaDcL NAA DBS e," ...at 12-13-

I. S., I.,., EIIaha 1VIlI!I-MMDS~ at 1-2
~ UlIBpiOiidW& MaIIt&y of baildInp by aUowtns
pmcIml~ to laaftopI); Cearp 'I'VJB.MMJ:6 a-.
...... at 34 Coaniiuted DBS Coannatta at 1 (JlGdIlS &hat
..helD dizecdya&ct a baUldInI'l valu. and1IlaIicatabiUty;
Mala OBS Connn-ta at 2 (....nC&C DBS Coaalw\ta at 1;
NAHB OBS C ........ at 2. W. nate NAA OBS Comments at

Raport No. 96036 (9/9/96)

62. In contrast, video programming service ptoYid8n
argue that the use of the term "viewer"~
that Congress did not intend In Section 2I11 to diItin­
guilh between renters and owners, or to exduda M\t­
en from the protection of the Commission'. ruJ&1I1
One commenter alao U88I'ta that the statute WM d8­
ligned. to allow viewers to choo.. alternatiw. to mbI8
and not to permit 1and1orda or other privat8~ to
aelect the service for the. Viewers.,11Z n- cam­
IMnten da1m that the Supreme Court's hDIdlDg In
Lcrmto does not compel a c:listiaction belw..~
eIty owned by an indiv.iduai.and. that.OWNCl by •
Iudlord, and that the holding in l.orftIo is ftl'I .....
raw.ID 1A support of III argument, SBCA Cal"'_
that In LarettD, a diIpositiw faa wu that tba NIw
York law pve outaJde partieI (cable operatan) rt"
aad did "nDt purport to giw the taumt any enforc:&.
able property rights." AlIo, SSCA state., the CDUIt In
Lorttto noted thet if the law were written in a mIIDlW

that required "'cable instaUalion if a tenant so~
the statute might present a different question. •••''''111
SBCA a1Io argues that the inltallation of a CBS an­
t8Ma is not a permanent occupation and .. nat
qualify u a taking uDder Untta.11S DIRECt'V....
that the Fifth AmendDwnt is not impliCllted by. naI8
pa_aptitlg private ant8nna reatridions becw-atMr
Npletions of the 1and1ord-tenant relationship, .
Npletion nquiring a landlord to install bakIw
lIJIIl8mS, have not been deemed a taJcing.I "

63. Neither the DBS 0rrUr ad FuriheJ' Nota NW tlw
1VBS-MMDS Notiu speci£ically propoaed rw.. to
pvem or sought comment on the qU8ItiDn of
whether the antenna restriction preexnption raJ..
should apply to the p1ecement of antennu on rental
and. other property not within the exdusiw contIol of
a penon with an ownership interest. AA a conae­
quenc:e many of the specific pl'8dica1 probleaw of
how possible regulations might apply were not com-

14, diKauainS laadIorda' pnrviIiaa of lllCilWal for .....
....... Our rule appli8 only to ncept10ft cbIvica BId ...
47 CPR 525.10'. reprding traDllldttinS antennM ad local
zaams reatnctIanL

111. DIRECTV OBS ComaleDta at 6: SICA DlB R.ply
atM.

lIZ. DIRECTV OBS Coaaneataat 7.

115. SBCA OBS Reply at 5; DIRECTV 01&~at"

1M. SBCA OBS c:aaan.taat5-

lIS. Id. at s.6.

116. DIRECTV OBS CJamwda at a. cilia, fCC.. ".,.
ilk ,..Corp. for tM dllHn'ttm t.tw- tbab' 2 of a
teaatudaa"lIdBioper wMh. SOWl-~ ..
lbac:abM CXIIII.paiy in LanHo. DIRECTV DIlS RaplJ at ..
Dar F1Drit/.8 1'_. t. US at 25U3; .... NYNIX 'J'Y8.
MMDSc.omm.m.at 6-7; PhWpa £lecbcadl:» OIlS~at6-9.



3 COMMUNICATIONS REGULAnON

mented on, nor were the policy and lepl issues fully
briefed. At least one party Udeaested in providing
greater aa:esa by viewers to OBS senice urpd the
Commission to reserve judgment. noting the insuffi­
ciency of the record as to c:ertaift common uea and
exterior surface isaues.11'7 W. amclude that the record
before us at this time is incamp1et8 and inauffident on
the legal, technical and practScal __ nlatinS to
whether, and if 50 how, to extencl our rule to 8itua­
tions in which antennas may be inItal1ec:l on COIllmon
property for the benefit of OM with u ~p
it\terest or on • landlord'• properlJ for the benefit of a
(Stet. Acx:ordingly, we~f~CDllIII8It on
tt.e i.... The Community~oI, .ef.eaced
in para. 49 ebove, imolwa th8 polliatial for CIII\tnl
~on fadlities in lib",&iom wtwe leltaktioN on
iNlividual antenna P-i..... are pswaapbid by the
rules, and thua no involUlltlll"y ... of CDIIlIIDit or
land1ord~wned pIOpelty ts tmolwd. W. would
welcome addiUonal comment in the further proc:.d­
ins regarding Communitrts proposaL W.... c0m­

ment on the technical and pnIdica1 feuibility of an
approach that would allow tM p1Iaas..... of cmtr-tM­
air reception devic:es on rental or CDUlllwomly-owned
property. In perticular, we imtte CDUiD.... to ad­
dress technical at:ttJ./or pr8dbl pabImw or any
odwr c:ansidentiona they beIin. tha ColnmiatDn
shDu1d tab into IICCDUIlt in d8cidiftgwMtt. to adapt
auch a rule and, if 50, the fann such • rule should
take.

6l Spec:i.fic:ally, we seek COSIIiNIftt on the Cornania­
lion'. lepl authority to

which. just compensatiOn would be required, and if
so, what woulc:l constitUte just compensation in these
c:iIcumstaN:es.

65. In this reprd, we a1Io nqueat comment on how
the ca. of Bd! Atlatic TdqIrone CDmpmia P. FeCI·
should affect the COftItitutkmll1 and. legal aaalylis. In
that ca., the u.s. Court of Appeals for the District of
Columbia iJrnlideted CommiaIion orders th8t pel"­
mittIId corrtpetitlW 8a:IIII provtdml to lac:at8 their
ClII\MCtinS tnmImiIIion equipmeat in local exchange
carrier' caral offtcIs bec:au. tbBIe orden directly
1mp1icDd the Just eompen.tion aau. of the FUth
~ InNKhing ttl deciIion, the court stated
tIiat "[w)itbln the bouNII of fair tlarpnbdion, stat­
'*- will be CDftltlIUICi to cWeet adminiatndmt ordm's
that rm. subatantial amatitutiorlal queBtiona."'''...- .

V. c:cNCUJSION

66. w. believe that the rule we adopt today reflects
Congress' objecttwr u EXpi.lld in Section 2111 of the
1996 Ad. Our raJa furtIBoI the publk: int8z8t by
PfttilliDting c:ampetitio.n among vid80 progrmaning
IIr'fica provident. enhacing CDMUIiIW cbok:e, and
-.zing wtct. 8IlIBI to CICIIl'IIl1UlIknl fedli"..
WIthout uaduly iI_fawS with local h'd8resta. We
.... believe it II appzoprUa to develop the record
further befon ..-ddng conclusions reprdins the
application of Section 2111 to situations in which the
*'ver doe. not haw exclusive use or control and a
direct or indirect


